Case 4:05-cv-00329-GKF-PJC Document 2200-11 Filed in USDC ND/OK on 06/05/2009

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,
Plaintiff,
v. : Case No. 4:05-CV-329-GKF-PJC
TYSON FOODS, I'NC., etal, .
Defendants.
RESPONSE TO DEFENDANTS CARGILL INC.’S AND CARGILL
TURKEY PRODUCTION LLC’S REQUESTS FOR ADMISSION,

INTERROGATORIES, AND REQUEST FOR PRODUCTION
OF DOCUMENTS TO PLAINTIFFS [SIC] (FEBRUARY 17, 2009)

GENERAL OBJECTION
The State objects to these Requests for Admissions because they exceed the number
allowed the Cargill Defendants under LCVR 36.1.

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO.1:  Poultry waste is an effective fertilizer when

properly used.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: The number of these requests

exceeds the limit authorized by LCvR 36.1. Subject to the meaning ascribed to the term
“effective fertilizer” by General Edmondson, and accepting that “properly used” means used
where there is an agronomic need for both nitrogen and phosphorus and not in excess of the
agronomic need for nitrogen or phosphorus, and used consistently with all state and federal

statutes and common law, including but not limited to the prohibition on discharge and runoff
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from the application site, this request is admitted.! However, this statement is denied to the
extent that, as a matter of law, poultry waste is not a fertilizer under Oklahoma law. See 2 Okla.
Stat. § 8-77.3(11). Based on the expert testimony of Dr. Gordon Johnson, poultry waste is not a
good fertilizer. See Exhibit 1 hereto, at No. 13.

REQUEST FOR ADMISSION NO. 2:  Every instance of application of poultry waste to

lands within the IRW results in a release or threatened release of hazardous substances from a
facility.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Subject to and without waiving the

objection that the number of these requests exceeds the limit authorized by the LCvR 36.1, this
request is admitted.

REQUEST FOR ADMISSION NO. 3:  Not every instance of application of poultry waste

to lands within the IRW results in a release or threatened release of hazardous substances from a
facility.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Subject to and without waiving the

objection that the number of these requests exceeds the limit authorized by LCvR 36.1, this
request is denied.

REQUEST FOR ADMISSION NO. 4: The State of Oklahoma does not know whether

every instance of application of poultry waste to lands within the IRW results in a release or

threatened release of hazardous substances from a facility.

! The Stiate notes that Drew Edmondson is not a Plaintiff in this action. The State

of Oklahoma is the Plaintiff. Attorney General Edmondson is the State’s chief law officer and
lead counsel for the State in this action.
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RESPONSE TO REQUEST FOR ADMISSION NO. 4: Subject to and without waiving the

objection that the number of these requests exceeds the limit authorized by LCvR 36.1, this
request is denied.

REQUEST FOR ADMISSION NO. 5:  Every compound that contains phosphorus is a

hazardous substance under CERCLA.

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Objection. The number of these

requests exceeds the limit authorized by LCvR 36.1. Moreover, whether every compound that
contains phosphorus is a hazardous substance under CERCLA is a question of law, and thus an
improper subject for a request for admission. Further, all phosphorus-containing compounds are
not the subject of the State's action, and thus this request is overbroad and not reasonably
calculated to lead to the discovery of admissible evidence. Subject to and without waiving its
objections, the State admits that phosphorus-containing compounds in poultry waste are a
hazardous substance under CERCLA.

REQUEST FOR ADMISSION NO. 6:  Not every compound that contains phosphorus is a

hazardous substance under CERCLA.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection. The number of these

requests exceeds the limit authorized by LCvR 36.1. Moreover, whether every compound that
contains phosphorus is a hazardous substance under CERCLA is a question of law, and thus an
improper subject for a request for admission. Further, all phosphorus-containing compounds are
not the subject of the State's action, and thus this request is overbroad and not reasonably
calculated to lead to the discovery of admissible evidence. Subject to and without waiving its
objections, the State admits that phosphorus-containing compounds in poultry waste are a

hazardous substance under CERCLA.
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REQUEST FOR ADMISSION NO. 7:  The Oklahoma Department of Agriculture, Food &
Forestry intends the Animal Waste Management Plans it issues to Oklahoma poultry growers to
meet the regulatory requirements under the Oklahoma Registered Poultry Feeding Operations

Act and the rules and regulations developed under that Act.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objection. The number of these

requests exceeds the limit authorized by LCvR 36.1. Moreover, this request for admission is
based upon an erroneous factual premise, is hence non-sensical, and therefore the State cannot
admit or deny it. The Oklahoma Department of Agriculture, Food & Forestry does not "issue"
Animal Waste Management Plans to Oklahoma poultry growers. See Response to Interrogatory
No. 1.

REQUEST FOR ADMISSION NO. 8:  The Oklahoma Department of Agriculture, Food &

Forestry does not intend the Animal Waste Management Plans it issues to Oklahoma poultry
growers to meet the regulatory requirements under the Oklahoma Registered Poultry Feeding
Operations Act and the rules and regulations developed under that Act.

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection. The number of these

requests exceeds the limit authorized by LCVR 36.1. Moreover, this request for admission is
based upon an erroneous factual premise, is hence non-sensical, and therefore the State cannot
admit or deny it. The Oklahoma Department of Agriculture, Food & Forestry does not "issue"
Animal Waste Management Plans to Oklahoma poultry growers. See Response to Interrogatory
No. 1.

REQUEST FOR ADMISSION NO. 9:  The Oklahoma Department of Agriculture, Food &

Forestry develops the Animal Waste Management Plans it issues to Oklahoma poultry growers
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based on current scientific standards for animal waste management and any applicable federal,
state, or local regulations or policies.

RESPONSE TO REQUEST FOR ADMISSION NQO. 9: Objection. The number of these

requeéts exceeds the limit authorized by LCvR 36.1. Moreover, this request for admission is
based upon an erroneous factual premise, is hence non-sensical, and therefore the State cannot
admit or deny it. The Oklahoma Department of Agriculture, Food & Forestry does not "issue”
Animal Waste Management Plans to Oklahoma poultry growers. Nor does it "develop" them.
See Response to Interrogatory No. 1. Furthermore, in any event, this request for admission is
vague and ambiguous. Specifically, the State objects to phrase "current scientific standards for
animal waste management" and “any applicable federal, state, or local regulations or policies” as
too vague and ambiguous because the State cannot determine to what standards, regulations, or
policies the request is referring.

REQUEST FOR ADMISSION NO. 10: The Oklahoma Department of Agriculture, Food &

Forestry develops the Animal Waste Management Plans it issues to Oklahoma poultry growers
on a basis other than current scientific standards for animal waste management and any
applicable federal, state or local regulations or policies.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection. The number of

these requests exceeds the limit authorized by LCvR 36.1. Moreover, this request for admission
is based upon an erroneous factual premise, is hence non-sensical, and therefore the State cannot
admit or deny it. The Oklahoma Department of Agriculture, Food & Forestry does not "issue"
Animal Waste Management Plans to Oklahoma poultry growers. Nor does it "develop" them.
See Response to Interrogatory No. 1. Furthermore, in any event, this request for admission is

vague and ambiguous. Specifically, the State objects to phrase "current scientific standards for
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animal waste management" and “any applicable federal, state, or local regulations or policies” as
too vague and ambiguous because the State cannot determine to what standards, regulations, or
policies the request is referring.

REQUEST FOR ADMISSION NO. 11:  The levels of land application of poultry litter set

forth for specific fields in Oklahoma Animal Waste Management Plans are reasonable levels.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection. The number of

these requests exceeds the limit authorized by LCvR 36.1. Moreover, this request for admission
is vague and ambiguous and incapable of being responded to because it does not identify “levels
of land application,” any "specific field," or any specific AWMP, and because it does not define
the term "reasonable" or specify "reasonable for what purpose." Therefore, this request is
incapable of being either admitted or denied.

REQUEST FOR ADMISSION NO. 12: The levels of land application of poultry litter set

forth for specific fields in Oklahoma Animal Waste Management Plans are not reasonable levels.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection. The number of

these requests exceeds the limit authorized by LCvR 36.1. Moreover, this request for admission
is vague and ambiguous and incapable of being responded to because it does not identify “levels
of land application,” any "specific field," or any specific AWMP, and because it does not define
the term "reasonable" or specify "reasonable for what purpose." Therefore, this request is
incapable of being either admitted or denied.

REQUEST FOR ADMISSION NO. 13: The levels of land application of poultry litter set

forth for specific fields in Oklahoma Animal Waste Management Plans are sometimes

reasonable levels and sometimes not reasonable levels.
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RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection. The number of

these requests exceeds the limit authorized by LCVR 36.1. Moreover, this request for admission
is vague and ambigﬁous and incapable of being responded to because it not identify “levels of
land application,” anv "specific field," or any specific AWMP, and because it does not define the
term "reasonable" or specify "reasonable for what purpose." Therefore, this request is incapable
of being either admitted or denied.

REQUEST FOR ADMISSION NO. 14: The State of Oklahoma has no evidence based on

the specific chemical makeup of poultry waste that any poultry waste that may be present in the
waters of the Illinois River Watershed comes from any particular poultry house.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection. The number of

these requests exceeds the limit authorized by LCVR 36.1. In addition this request is vague and
ambiguous. Subject to and without waiving its objections the State admits that it has no
evidence based solely on the specific chemical makeup of poultry waste that any poultry waste
that may be present in the waters of the Illinois River Watershed comes from any particular
poultry house. However, as the Cargill Defendants are well aware, the State need not prove that
the poultry waste polluting the waters of the IRW comes from any particular poultry house. In
fact, the State does have evidence based on the specific chemical makeup of poultry waste, as
well as other evidence, that clearly establishes that waste generated by the poultry integrator
Defendants’ birds, including the Cargill Defendants' birds, is present in the waters of the IRW.

REQUEST FOR ADMISSION NO. 15: The State of Oklahoma has no evidence based on

DNA analysis that any poultry waste that may be present in the waters of the Illinois River

Watershed comes from any particular poultry house.
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RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection. The number of

these requests exceeds the limit authorized by LCvR 36.1. In addition, this request is vague and
ambiguous. Subject to and without waiving its objection, the State admits that it has no evidence
solely based on DNA analysis that any poultry waste that may be present in the waters of the
Illinois River Watershed comes from any particular poultry house. However, as the Cargill
Defendants are well aware, the State need not prove that the poultry waste polluting the waters of
the IRW comes from any particular poultry house. In fact, the State does have evidence based
on DNA analysis, as well as other evidence, that clearly establishes that poultry waste generated
by the poultry integrator Defendants’ birds, including the Cargill Defendants' birds, is present in
the waters of the IRW.

REQUEST FOR ADMISSION NO. 16: The State of Oklahoma has no evidence based on

biological markers that any poultry waste that may be present in the waters of the Illinois River
Watershed comes from any particular poultry house.

RESPONSE TO REQUEST FOR ADMISSION NO. 16: Objection. The number of
these requests exceeds the limit authorized by LCvVR 36.1. In addition, this request is vague and
ambiguous. Subject to and without waiving its objection, the State admits that it has no evidence
solely based on biological markers that any poultry waste that may be present in the waters of the
Illinois River Watershed comes from any particular poultry house. However, as the Cargill
Defendants are well aware, the State need not prove that the poultry waste polluting the waters of
the IRW comes from any particular poultry house. In fact, the State does have evidence based
on biological markers, as well as other evidence, that clearly establishes that poultry waste
generated by' the poultry integrator Defendants’ birds, including the Cargill Defendants' birds, is

present in the waters of the IRW.
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INTERROGATORIES

INTERROGATORY NO. 1: As to any Request for Admission above to which you did

not response with an unqualified admission, please state al! facts known to you on which you
base your failure to admit and identify all witnesses and documents that you claim support those
facts.

RESPONSE TO INTERROGATORY NO.1:  The State objects to this Interrogatory as

overly broad and unduly burdensome because it requires statement of “all” facts, identification of
“all” witnesses and “all” documents to support the facts.

The basis for the partial denial of request to admit no. 1 appears in the response to that
request.

Requests to admit nos. 3 and 4 were denied on the ground that every land application of
poultry waste to lands within the IRW results in a release or threatened release of hazardous
substances from a facility. Facts confirming this fact have been repeatedly and exhaustively set
out in discovery disciosures to Defendants, including but not limited to interrogatory responses,
document productions, expert witness reports, and depositions and reiteration of these facts yet
again is unduly burdensome and harassing. Yet further, facts supporting this fact were set forth
in the State's response to Defendants' motion for partial summary judgment on CERCLA, Dkt.
No. 1914, and errata thereto, Dkt. No. 1919, which is incorporated by reference. A copy of the
factual statement (only) of that brief is attached hereto as Exhibit 1.

Requests to admit nos. 5 and 6 were objected to, and the basis for the objections is stated
in the responses themselves.

Regarding requests to admit nos. 7 through 10, the Cargill Defendants should be well

aware from a review of the deposition of the State's 30(b)(6) designee Teena Gunter, Esq., as
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well as documents produced from the files of ODAFF, that ODAFF does not “issue” AWMPs.
ODAFF hires contract plan writers as part of a grant from the USDA. AWMPs are not ODAFF
products, but are written for the Natural Resources Conservation Service (NRCS) and the
producer. AWMPs are written to specifications of the NRCS, using specific software required
by the NRCS, not ODAFF. ODAFF is a technical service provider, and the contractors who
write plans are like a field office of the USDA NRCS. Gunter Tr. 81-82. ODAFF has a
cooperative agreement with the NRCS whereby the NRCS trains ODAFF contractors to write
AWMPs on behalf of NRCS. Gunter Tr. 243:21-25. Six people have taken the training and been
certified by NRCS. Gunter Tr. 244:1-4. The plan writers are not full time employees of
ODAFF, but are all contractors. Gunter Tr. 244:11-13. The plan writers send two copies of the
plan to the NRCS, which provides them to the grower, who in turn sends one copy to ODAFF for
its files. Gunter Tr. 244:14-19. Dan Parrish and Teena Gunter would support these facts.
Documents supporting these facts would include AWMPs previously produced in the grower
files of ODAFF.

Requests to aamit nos. 11 through 13 were objected to, and the basis for the objections is
stated in the responses themselves.

INTERROGATORY NO. 2: Please identify with specificity the location and boundaries

of each “facility” or portion of a “facility” (including but not limited to growers buildings,

structures, installations, equipment, and land) for which you assert any Cargill entity is or was an

E> N 11

“owner,” “operator,” or “arranger” and from which you assert a “release” or “threatened release”
resulted.

RESPONSE TO INTERROGATORY NO.2: The State responds to this Interrogatory

pursuant to the definition and limitations set forth by the Cargill Defendants in Interrogatory No.

10
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2. The State objects to this Interrogatory as overly broad and unduly burdensome because it
requires with specificity the location (at least implicitly) of “all” facilities.

With respect to “facilities” in Oklahoma from which a “release” or “threatened release”
resulted locations can, pursuant to Fed. R. Civ. P. 33(d) be determined from the grower and
applicator files of ODAFF for the Cargill Defendants' poultry growing operations / poultry
growing operations under contract with them, from land applicators contracting with the Cargill
Defendants' poultry growing operations / poultry growing operations, and other persons
receiving the waste. These documents have already been produced to the Cargill Defendants.
Further, identification of “facilities” in Oklahoma and Arkansas from which a “release” or
“threatened release” resulted can be derived from the Cargill Defendants' own files regarding
their poultry growing operations / poultry growing operations under contract with them. Yet
further, identification of “facilities” in Oklahoma and Arkansas from which a “release” or
“threatened release” resulted can be found in the reports of the State's investigators (which have
already been produced), as well as the State's productions of its scientific documents. Yet
further, identification of “facilities” in Oklahoma and Arkansas from which a “release” or
“threatened release” resulted can be derived from the State's expert reports (e.g., without
limitation, Dr. Engel's expert report). Additional information responsive to this interrogatory can
be derived from the State's response to Defendants' motion for partial summary judgment on
CERCLA, Dkt. No. 1914, and errata thereto, Dkt. No. 1919, which is incorporated herein by
reference. See Exhibit 1 hereto for the factual statement from that brief. See also, the State’s
Supplemental Responses to Defendant Cargill, Inc.’s Interrogatories dated October 19, 2007,

with exhibits thereto, attached as Exhibit 2 to this response.

11
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INTERROGATORY NO. 3: Please identify by date and location each “instance” known
to Plaintiffs in which any Cargill entity, or any Oklahoma poultry grower who has contracted
with any Cargill entity, has applied poultry litter in violation of any Oklahoma statute or
regulation or in a manner inconsistent with the terms of any Animal Waste Management Plan
issued by the Oklahoma Department of Agriculture.

RESPONSE TO INTERROGATORY NO. 3:  The State objects to this Interrogatory as

overly broad and unduly burdensome because it seeks identification of “each” instance in which
the Cargill Defendants or their contract growers violated Oklahoma statutory / regulatory law. In
addition, ODAFF does not issue AWMPs and, in any event, compliance with an AWMP does
not necessarily equate to compliance with Oklahoma statutory / regulatory law (or for that
matter, federal statutory law or state or federal common law). By way of example and without
limitation, 27A Okla. Stat. 2-6-105(A) provides that “[i]t shall be unlawful for any person to
cause pollution of any waters of the state or to place or cause to be placed any wastes in a
location where they are likely to cause pollution of any air, land or waters of the state.” The
evidence that the land application in the IRW of poultry waste from the Cargill Defendants'
birds (as well as the dther Defendants' birds) is or is likely to be causing pollution of the waters
of the State is overwhelming. See, e.g., Expert Reports of Drs. Fisher, Olsen, Engel, Harwood,
and Teaf. Additionally, governmental reports are in full accord with this fact. See, e.g., 2008
303(d) list. See also, Response to Interrogatory No. 2 and State’s Supplemental Responses to
Defendant Cargill, Inc.’s Interrogatories dated October 19, 2007, with exhibits thereto, attached

as Exhibit 2 to this response.

12
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INTERROGATORY NO. 4: Please identify by date, location, and actor any claimed

unlawful act or omission by any Cargill entity, or any poultry grower who has contracted with
any Cargill entity, in connection with the land application of poultry litter.

RESPONSE TO INTERROGATORY NO. 4: The State objects to this interrogatory as

overly broad and unduly burdensome because it is not limited, by its terms, to the IRW and
appears to be implicitly seeking “all” or every information about unlawful acts. Moreover, it is
cumulative of earlier discovery, and thus unduly burdensome. Subject to and without waiving
these objections, and by way of example and without limitation, see responses and objections to
Interrogatories Nos. 2 and 3. Additionally, see State’s Supplemental Responses to Defendant
Cargill, Inc.’s Interrogatories dated October 19, 2007, with exhibits thereto, attached as Exhibit 2
to this response.

REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION OF DOCUMENT NO. 1: All  documents in your

possession, custody, ‘or control concerning or relating in any way to any investigation by any
government body into any professional nonfeasance or malfeasance by any director, shareholder,
or employee of BMP’s, Inc. and Eucha-Spavinaw BMP’s, Inc., including but not limited to any
investigations by the Oklahoma Conservation Commission or the federal Environmental
Protection Agency.

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENT NO. 1: The State

objects to this request because it is not reasonably calculated to lead to admissible evidence in
this case, because the term “professional nonfeasance or malfeasance” is vague and ambiguous,

and because it does not identify any director, shareholder, or employee of BMP’s Inc. and

13
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Eucha-Spavinaw BMP’s, Inc. to which it applies. Additionally, the request for “all” documents
is overly broad and unduly burdensome.

REQUEST FOR PRODUCTION OF DOCUMENT NO.2:  All documents in your

possession, custody, or control relating to any Oklahoma State Board of Agriculture designation
of any Cargill entity, or any poultry grower who has contracted with any Cargill entity, as a”
concentrated animal feeding operation” pursuant to 2 Okla. Stat. § 10-9.9(A).

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENTS NO. 2: To the

knowledge of the State, no responsive documents exist. Should it determine that responsive
documents exist, it will supplement its response to this request.

REQUEST FOR PRODUCTION OF DOCUMENT NO.3:  All documents in your

possession, custody. or control relating to any Oklahoma State Board of Agriculture
determination that any Cargill entity, or any poultry grower who has contracted with any Cargill
entity, “is a significant contributor of pollution to waters of the state” pursuant to 2 Okla. Stat.

§20-44 (2008) (formerly 2 Okla. Stat. § 20-6).

————RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENT NO. 3: To-the best of

the knowledge of the State, no responsive documents exist. Should it determine that responsive
documents exist, it will supplement its response to this request.

REQUEST FOR PRODUCTION OF DOCUMENT NO. 4: All  documents in your

possession, custody, or control relating to any violation or alleged violation of any section or
subsection of the federal hazardous waste subtitle, 42 U.S.C. § 6921 et seq., or of any regulation
promulgated thereunder, by any Cargill entity, or any poultry grower who has contracted with

any Cargill entity.

14
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RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENT NO. 4: The State

objects to this request as overly broad and unduly burdensome and not calculated to lead to
admissible evidence, especially since it is not limited to the allegations of the present action, or
to violations in the IRW, and requests “all” documents. Moreover, by referring to a large body
of statutory and regulatory law, this Request is vague and ambiguous, rendering it impossible for
the State to determine what is asked for.

REQUEST FOR PRODUCTION OF DOCUMENT NO. §: All  documents in your

possession, custody, or control reflecting or relating in any way to the issuance of any Animal
Waste Management Plan to any poultry grower in the IRW from the commencement of this
lawsuit to the present, including any list or compilation of such permits or the farmers to whom

they were issued.

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENT NO. S: The State

objects because the request broadly seeks “all” documents “reflecting or relating” in any way to
the issuance of any AWMP, which is overly broad, unduly burdensome and harassing.
Moreover, to the extent this request implies that the State issues AWMPs, the State objects
because it does not issue AWMPs or “permits.” See Response to Interrogatory No. 1.
Additionally, this request is ambiguous because an AWMP is not a “permit,” and the State
cannot determine what list or compilation of “such permits” is requested.  Subject to and
without waiving those objections, in the course of this litigation, the State has produced
pertaining to AWMPs in the grower and applicator files of the ODAFF. Listing the documents
already produced would be unduly burdensome and cumulative of other discovery already

conducted and documents already produced.

15
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REQUEST FOR PRODUCTION OF DOCUMENT NO. 6: All  documents in your

possession, custody, or control reflecting or relating in any way to any claim that any land
application of poultry litter occurred at farms owned or operated by growers who contract or
have contracted with Cargill or CTP.

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENT NO. 6: The State
objects because the request broadly seeks “all” documents “reflecting or relating” in any way
land application of poultry waste, which is overly broad and unduly burdensome. Subject to and
without waiving those objections, in the course of this litigation, the State has produced
documents responsive to this request in the grower and applicator files of the ODAFF. Listing
the documents already produced would be unduly burdensome and cumulative of other discovery
already conducted and documents already produced. Additionally, see the expert report of Engel
and the State’s Supplemental Responses to Defendant Cargill, Inc.’s Interrogatories dated
October 19, 2007, with exhibits thereto, attached as Exhibit 2 to this Response.

REQUEST FOR PRODUCTION OF DOCUMENT NQO.7:  All documents in your
possession, custody, or control reflecting or relating to evidence, if any, that you claim would
enable the court to separate the amount of damage you claim was inflicted by Defendants as a
result of the conduct 'alleged in Counts 4 and 5 of your Amended Complaint from the amount of
damages resulting from the acts of the State of Oklahoma Plaintiffs or its tenants or acts
committed with the consent or acquiescence of the State of Oklahoma.

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENT NO. 7: The State

objects to this request because it is vague and ambiguous, and because of the flawed premise of

this question and its underlying assumption of damages, or consent or acquiescence in damages

16
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by the State, or by its tenants. The State has no such documents in its possession, nor is it aware
that such documents exist.

REQUEST FOR PRODUCTION OF DOCUMENT NO. 8: All  documents in your
possession, custody, or control constituting, reflecting, or relating to any communication from
the State of Oklahoma to any Defendant in this action relating to any violation of any federal,
state, or local statute or regulation committed or allegedly committed by any grower who has or
had a contract with that Defendant to raise poultry.

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENT NO. 8:

The State objects to this request as overly broad and unduly burdensome because it
requests “all” responsive documents. See, e.g., the State’s RCRA letters to the Defendants and
the Complaint filed herein. In the course of this litigation, the State has produced documents
responsive to this request in the grower files of the ODAFF and files of the ODEQ. Listing the
documents already produced would be unduly burdensome and cumulative of other discovery
already conducted and documents already produced.

REQUEST FOR PRODUCTION OF DOCUMENT NO. 9: All  documents in your

possession, custody, or control constituting, reflecting, or relating to any efforts by the State of
Oklahoma prior to December 19, 1997, to prohibit or regulate in any way the land application of
poultry litter or any consideration of such efforts.

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENT NO. 9: The State

objects to this request as vague and ambiguous, as well as overly broad and unduly burdensome
in that it requests “all” responsive documents relating to “any” efforts to regulate “in any way”

land application of poultry waste. Moreover, it is irrelevant, and not calculated to lead to

17
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admissible evidence because neither any statute of limitations nor laches applies to the State for
events before December 19, 1997.

There were numerous legal provisions before December 19, 1997 to regulate poultry
waste. See, e.g. 27A Okla. Stat. § 2-6-105. These statutes are set forth in the Oklahoma Statutes
and the session laws and are as available to Defendants as to the State. The State has also
produced responsive. documents at the OSRC and the office of the Oklahoma Secretary of the
Environment, including but not limited do documents pertaining to Governor Keating’s Animal
Waste Task Force. Producing all such documents and laws would be unduly burdensome.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Daniel P. Lennington OBA #21577
ASSISTANT ATTORNEYS GENERAL
State of Oklahoma

313 N.E. 21° St.

Oklahoma City, OK 73105

(405) 521-3921

XN (N

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161
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Louis W. Bullock OBA #1305

Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street Suite 707

Tulsa OK 74119

(918) 584-2001

Frederick C. Baker
(admitted pro hac vice)
Lee M. Heath

(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
Elizabeth Claire Xidis
(admitted pro hac vice)
MOTLEY RICE, LLC
28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admitted pro hac vice)
Ingrid L. Moll

(admitted pro hac vice)
MOTLEY RICE, LLC

20 Church Street, 17" Floor
Hartford, CT 06103

(860) 882-1676

Jonathan D. Orent
(admitted pro hac vice)
Michael G. Rousseau
(admitted pro hac vice)
Fidelma L. Fitzpatrick
(admitted pro hac vice)
MOTLEY RICE, LLC
321 South Main Street
Providence, RI 02940
(401) 457-7700

Attorneys for the State of Oklahoma
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CERTIFICATE OF SERVICE

I hereby certify that on this 19™ day of March, 2009, 1 electronically transmitted the
above and foregoing pleading to the Clerk of the Court using the ECF System for filing and a
transmittal of a Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General fc_docket@oag.state.ok.us
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Robert A. Nance rnance@riggsabney.com
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David P. Page dpage@riggsabney.com

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS

Louis Werner Bullock lbullock@bullock-blakemore.com
Robert M. Blakemore bblakemore@bullock-blakemore.com
BULLOCK, BULLOCK & BLAKEMORE

Frederick C. Baker fbaker@motleyrice.com

Lee M. Heath Theath@motleyrice.com

Elizabeth C. Ward lward@motleyrice.com

Elizabeth Claire Xidis cxidis@motleyrice.com

William H. Narwold bnarwold@motleyrice.com
Ingrid L. Moll imoll@motleyrice.com

Jonathan D. Orent jorent@motleyrice.com

Michael G. Rousseau mrousseau@motleyrice.com
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com

MOTLEY RICE, LLC
Counsel for State of Oklahoma

Robert P. Redemann rredemann@pmrlaw.net
PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLOR, P.L.L.C.

David C. Senger david@cgmlawok.com

Robert E Sanders rsanders@youngwilliams.com
Edwin Stephen Williams steve.williams@youngwilliams.com
YOUNG WILLIAMS P.A.

Counsel for Cal-Maine Farms, Inc and Cal-Maine Foods, Inc.
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John H. Tucker jtucker@rhodesokla.com
Theresa Noble Hill thill@rhodesokla.com

Colin Hampton Tucker ctucker@rhodesokla.com
Leslie Jane Southerland ljsoutherland@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry Wayen West terry@thewestlawfirm.com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann C. Kleibacker Lee kklee@faegre.com

Todd P. Walker twalker@faegre.com
Christopher H. Dolan cdolan@faegre.com
Melissa C. Collins mcollins@faegre.com

FAEGRE & BENSON, LLP

Dara D. Mann dmann@mckennalong.com
MCKENNA, LONG & ALDRIDGE LLP

Counsel for Cargill. Inc. & Cargill Turkey Production, LL.C

James Martin Graves jgraves@bassettlawfirm.com
Gary V Weeks gweeks@bassettlawfirm.com
Woody Bassett wbassett@bassettlawfirm.com
K. C. Dupps Tucker kctucker@bassettlawfirm.com
BASSETT LAW FIRM

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com

OWENS LAW FIRM, P.C.
Counsel for George’s Inc. & George’s Farms, Inc.

A. Scott McDaniel smcdaniel@mbhla-law.com
Nicole Longwell nlongwell@mhla-law.com
Philip Hixon phixon@mbhla-law.com
Craig A. Merkes cmerkes@mbhla-law.com

MCDANIEL, HIXON, LONGWELL & ACORD, PLLC

Sherry P. Bartley sbartley@mwsgw.com
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC
Counsel for Peterson Farms, Inc.
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Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

CONNER & WINTERS, LLP
Counsel for Simmons Foods, Inc.

Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com
Thomas C. Green tcgreen@sidley.com
Gordon D. Todd gtodd@sidley.com
SIDLEY, AUSTIN, BROWN & WOOD LLP

Robert W. George robert.george@tyson.com
L. Bryan Burns bryan.burns@tyson.com

TYSON FOODS, INC

Michael R. Bond michael bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com
Dustin R. Darst dustin.darst@kutakrock.com

KUTAK ROCK, LLP
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc., & Cobb-Vantress, Inc.

R. Thomas Lay rtl@kiralaw.com
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David Gregory Brown
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HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American Tort Reform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poultry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau, Inc.

Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney General Charles.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas National Resources Commission

Mark Richard Mullins richard. mullins@mcafeetaft.com
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Counsel for Arkansas Farm Bureau Federation
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LIGHTFOOT, FRANKLIN & WHITE, LLC
Counsel for American Farm Bureau and National Cattlemen’s Beef Association
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David Gregory Brown
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Thomas C Green

Sidley Austin Brown & Wood LLP
1501 KSTNW

WASHINGTON, DC 20005

Dustin McDaniel
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J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

(20KA r bon

Robert A. Nance

25



Case 4:05-cv-00329-GKF-PJC  Document 2200-11 Filed in USDC ND/OK on 06/05/2009 Page 26 of 26

VERIFICATION
STATE OF OKLAHOMA )
) s
COUNTY OF OKLAHOMA )

I, J.D. Strong, being of lcgal age, hereby depose and state that I have read the foregoing
responscs to these interrogatory and that they arc true and correct, to the best of my knowledge
and belief, and that I furnish such responses based on consuljation with the representatives of the

State of Oklahoma.
Seorehry \m
Secretary of the Env cnt

State of Oklahoma

PR
Signed and subscribed to beforc me on this lﬂ__ day of March, 2009.
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